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A COMPARATIVE EVALUATION OF THE ANTI-TAX
AVOIDANCE APPORACH IN TAX-FREE
REORGANIZATIONS JURISPRUDENCE IN THE
PRESPECTIVE OF COI DOCTRINE

ABSTRACT

Notice of the Ministry of Finance and the State Administration of Taxation on Several Issues
Concerning the Enterprise Income Tax Treatment on Enterprise Reorganization (No.59 [2009] of
the Ministry of Finance)-issued by Ministry of Finance and State Administration of
Taxation—used the experience of America to recast China’s tax-free reorganizations jurisprudence.
As a part of the new jurisprudence, tax-free share acquisition reflects the government’s support of
the reorganization. However, under the temptation of period benefits provided by the
non-recognition of gain or loss, tax-avoidance will inevitably emerge. Since provisions in No.59
[2009] of the Ministry of Finance seriously broke the Continuity of Interest (COI) principle,
internal loopholes was created. However, if tax bureau regards the “business purpose” provision as
a tool to fix the existing problems, then the interests of taxpayers will definitely be damaged
because of the wide discretion given by this quasi general anti-avoidance rule.

To solve this dilemma, we should trace back the evolvement of the tax-free reorganizations
jurisprudence. Through research, we find that the jurisprudence has experienced the development
of case law and now established an effective approach of anti-tax avoidance in American.
Specifically, the COI doctrine, as the core of America’s approach, is central to all of the tax-free
reorganization provisions and the basis of every decision. It is precisely because America
jurisprudence implements the COI in the both case law and statute without deviation that ensure
the success of its tax-free reorganization jurisprudence. In contrast, China’s related provisions
undermine this vital principle thus lead to the current situation. In short term, tax bureau shall
revise the existing provisions in accordance with the principle of COI, and in the long term, this
principle should be imported into the provisions in the form of legislative purposes or legislature
theory. Only then can our tax-free reorganization jurisprudence get healthy, meanwhile, avoid the
abuse of discretion.

Key words: reorganization, share acquisition, Continuity of Interest, business purpose, anti-tax
avoidance
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A CAZE 31— B B Gy i 72 R XU $E B2 i (Bilateral Investment Treaty)
RWEE, BT 1998 FH%— A E XCL B R A A UAB SEH K11
BER R b A B BRI R B 5 [ 58] G DU DL D o T H ¢S
B2 i —rp E XA FF L) (1998 ) FFUa i H— A A [ i X002 4% 5 B sl 2
S B R AR E KL R, NNE BT E R TRk R S M SRR T
47, IR KRR BRI TR A E R . XAk, JhRhE 1998 48 shik
T B LS R Tk, EE AN E R R — B ST T PR
1A 2001 4EFF 46, HPESCE 7GR, RS BT, LA X AN
ZEFF AT HAh & JB R E K B AR YR . w L, A [ BUR E AR AR AR 3k Al v
MK . BRTEARE SCSE AT 47, T BIEE T A E AL 71 4238 JeUs i 4
BRI AL N 7 9 [ s 5 SR R A =] B R, IS B Rl A A IR v 3
] i Ml 1 g A3

PR, 2008 £3) 2012 4, HEMMEEINFESLEL T “ HEM AT,
MR BT LA 2008 4F 1) 103 14356 K e R 2012 411 652 143570, 2H4h, %
1F, 2008 % 2012 4, LTI R AN 1510 143E70, MHY%
T3 37 6] AT 3 (R R AU A 31 T 3 1610 143570, A DL XT3 3 117 37 () R
PR BEEAERE, P EAIESN AT 2012 75 TR T 0 &t
ER Py s E KT, 2012 S E Y “REHETTY LS T ISR IS 226.8
123670, 5 BRI 8 A EUR 70%.

AL, TEV AL IR [ Al sk A B B KT 5 2, 2 A E
AL “REHE T R M E R A ML SRR R UE AT, RIS AR R e fE .
HIEVE N AL A 5K $108T T3 3 00 1 IR F B, EAS 2 B OFE LS R AE N A& & 5t
(P, T ASOEE NI I FB . —, MRS, WA
HE KW FANE

B AN U EE 2 ) 8 70 i AR T RIS, BRI A BT e %, RN
WHEE OB TR A 52 B 1 B 5 2 R T T IR SE A s R A, R R B DABLE L A
R ILTES), W I HHE S B BB BLH] R RGN 235 D1 sh =61, 454 59 53X
IR 2, WL A 2 7 2 A, LS A R 30, DAHRETE 5235 A A5t
TEALTE AR R, SR E AL S 2 2 Bl e 5 R oE, B2 RS 5 I Hh g i3k 3 5]
TR,

X — SR E RAF A S KB TN R R . i E L B R TR (O e
thor F LA GRS T SR g ) R E B S A SRS 7K . 2 W http:/inews . xinhuanet.co
m/newscenter/2003-10/21/content_1135402.htm.
2 E . R EARM AN IR TR T RARBG A5G ) , 3 http://special.caixin.com/2013-06-03/10053
6528.html. Ja i HH: 2013456 A 1 H.
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1. HAMR

BHS BURO , Wi i B AR S—— B4 NTF. B4 (reorganization), &2
A HHE A E S DN R A RE R S M s A P S5 M B R SCR AL 5, St vl B4, BF
PSS R EHEERIMTENE, WEFNAEFEERA, A FER R
FESE LA AR . 78 (AR R D E 1d d) Hh, B B ABERE X CERI b,
e CERRONVE L) i3 S B 3E4T 75 X Arestructuring of a corporation, as by a merger
or recapitalization, in order to improve its tax treatment under the Internal Revenue Code.*—35 LA
Mz, BEHMEARSEHRSE, HE SR A R restructure.

X T EAR BN, & EEEERZ UG8 77 AR . AR SO E sl i) (6T
A 2V 55 A b BT S B AL B A @ AT CRRR “59 5307 25 1 &5t 23 W S
SE: AN PTRR AN B BRI AR . G EAL BAIE. B IE
G AT i, BREREE N EMEHFEREE (D SIEEEASE (2
i EM () A (4 FEr=ilE (5) &IF (6) /A riX ANFEAER L. mEE (E
WU NI ) Cinternal Revenue Code) I 7E 868(a)(1) T X} 38 E A 1 B 4 HEAT T I R 1) 25

(1) a statutory merger or consolidation, Bl A B E 4, FHIg%EE W& sk &,

(2) astock for stock acquisition, E[J B B E L, ZR4E5 LURAU R BA I ;

(3) astock for assets acquisition, Bl C B, FRIE ARSI B F=USE ;

(4) a transfer of property by one corporation to another, including a split-up of a single
corporation into two or more corporation, Bl D BIEEZ, Z484r7;

(5) arecapitalization, B[ E BUEEA], ZIEE AL M) BB iR %,

(6) amere change in form, B FRIEZ, RIGaiRER o nlvkmm A,

(7) bankruptcy reorganization, HJ G &, RfM=HE4. °

HRSEW T EA R FIZE, HAR AR AR B BEEOE . AR
SLHENE . MASCHT RO, R RN EAE A —. BRPEEMSMH L
AE—E 2 KPEMSHE, EHSRBIFAEREE, A2 59 53 A&
B, AR aBirnE: MIKSEEMCHE, RAWEHIKCENR, FReke hEH,
T — ol R A E X, RI3RTS il ), (Hn] LABARAIE, BB A iR e B Ar s,
LR R S SY P

2. Yt 5 i A i M i

WA E R E AT AR 5 55 - SR AR &, ARAET UM L 97 o B U,
AR A 7] Cacquiring company) @i Iy SE H AR 2w (target company) Y 52 855 7 1T 3k
PRI SR s ) A% By B 43 05 77 SRR s IR AT e ST U SO S (7] 1) Sl o, 2ok

S B R BLSSER) (G T ik B 55 Ab BT AR AR B 1) R ) (A [2009]59 ) 5 1 %%
4 Bryan A. Garner, Black s Law Dictionary (9™ edn West, Eagan 2009) 1412.
5 Samuel C. Thompson, Jr., Taxation of Business Entities: C Corporations, Partnerships and S Corporation (West
Publishing Co., St. Paul 1994) 714. [Ei}2 W, Greenstein, Rogoff, Olsen & Co., LLP, Corporate Tax Planning:
Mergers, Acquisitions and Reorganizations, available at http://www.groco.com/readingroom/ctpintro.aspx. /&
Vil H: 201344 A 5 H.
O MAEAR:  (SEEBGTA A GBI R L) , Bl AR 2010 417, 56 3 L.
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NEFFETS B XA I B S 2 S Fk,  JEHE I 53 FF (Merger & Acquisition)  [F]
Ry S SR, A SCRAERIBR SR “ddl” .

15 (AT E R DEIE R ), W Cacquisition) Ak UHLSE UA: The gaining of
possession or control over something.. 204 B3 b SCRI A X6 W 7= A SR B Bsoxt S ol
A, ORI SEET, BRI RS, SRR A H R 7 A B BTy 517 S bR As f AL
%, T H AR A A ARSLIE NI E AT 2 o T AW AR I bR EREAT 7328, I IR
TR A PR B2 Ul (asset acquisition) 2 JBEAXU (share acquisition, XK equity
acquisition 5} stock acquisition).

TEWOEAE (A S ek il ia ), B O Acquisition of a corporation by
purchasing all its assets directly from the corporation itself, rather than by purchasing shares from
its shareholders, 2 AU £ix b A S 4 a3 B ) 7 30 S5 L A Al 1 4 350 550 7 B
AR PHEGRWIET, Lo R A RS Birad, A ERAF 5™, BT
DO B PP BEAT A 55, AN L5t 55, BRI G it XU AR 0 o

T [ B A STy IRV (R A WA I, A €A R v v B 1 1] 31L) R 3 5E S, The acquisition
of a corporation by purchasing all or most of its outstanding shares directly from the shareholders,
13 ZR ARSI Aol DA SE 2 F w7 B 52 1) 5 2 S H A Al i) A sl B AL LB, A2
G (A BIE A 7 5 BER A m R, 2R B bR m) B T I08 2 =) B S By B bR
AFIR, BN B AR R G557 BAT A&, (HOEA TR AE H 586 AR 5T, i
SRS AT 17 55 50K

JEREVE N BAR R ML Ak 2> B E R 7720, 72 59 53T E A 3 T RS I E X, H
HEE 1265 3 FHE : “IRAE, ds— KAl CBAURFR A A 135 55— 24l (BA
ARG AN FIBAL, DA B SO A2 w IAE 55 o 7[RI, AR IRATRER,
SO A T S B AR 7 AT AT o 59 5 3CE, “ N I SRR A AT JE
JER AT By # 2 5 o 7 I, “IRORGCAT, R fR B A P sk, BB ) — 7 3
e, AAR Al B A e AV B AR AR S AT 7 T “ HRIRBAS, 2 4a
DAARAN 4 . BATAER S ROBGRI, A A b B I A W ORI A7 LA B A iE 25
A0 [EE B HAh B USRI 55 A ST R 20 7 SIZ R o0 e 2 2 3B
AR BB 8

BRI SE R, P AERROR A OB A w A B AR A B BBy, T E AR B 4k 2
FIE, HEARFEAR, B LA R A .

(Z) BRZGHEE: MY

TSR, R A AERE S AN ARIEE AN AT, BT RARE B CRERAR, EE MR BN

MR R B — AN HRGER Y e MM TIRECATNEY S 173 T “Mi B IE” o 1Z&S 2 300e: “—

AR TS A 2 B AR I, SRR A B R,

8 B NAI, BHABHAU LA FTKBAREBEGHR KN AT, 256H1A 7 Aim A ERE

MAERAME . AN TRE (AFNEY 3 173 % TR “WEIH” o EFHE 2 FZME: “WHUEARE

HRSL— M A B ARG, GHETRE. 7

O FHEME, XREAE: (IR Fit. L. BB, SCESTEHRRHE 2002 fERR, 2R 2 T

10 Bryan A. Garner, Black s Law Dictionary (9™ edn West, Eagan 2009) 26.

11 Bryan A. Garner, Black s Law Dictionary (9" edn West, Eagan 2009) 135.

2 BEE ERBLE R OCT A HE A5 Al B3 BLAC BT i R E A1) (MF[2009]59 5D B 6

BOPWOEREAT T S KBRS 14650 4 JALE,  “BI0l, =R Sk (BUFFORZiER) 19

SEFH—FKAeN (LU EAD SEREEW R~ 5. 7

13 Bryan A. Garner, Black s Law Dictionary (9" edn West, Eagan 2009) 1500.

YOBEE ERBLE R OCT A HE A 5S Al FrR BLAC BT i B A1) (MF[2009]59 5) 2 1 %

3 Ko

S MBS S5 R (O T Aok B 2H MY 55 Ao lb B A3 0 Ak B i) AU 38 %0 ) (A [2009]59 5 5 2 5%
3 26 0
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Srancriat 1a0 1o univenstr o 6 G B BRSO 5 8 B A EL SR e —— B, “ RO FURSRFEE” LA

— RGO T B, O Ak 2 DL . BRAT AR NGRS R B 5 7
VEXS AT AL 535 SRR B4R K 59 5 SCFTARI “ARBIBAT 7. EIFAL T, ol
) A AR A BR A TR T A S H AR A =] ISR, AT ORI A FRBER, 3RAG
Xt H AR A A R L 1.

O 26 R , F b AR AR
E|3i 2 SN
et A 7 o H A

Bl 1 BB AT 5 4

FERXAABSIERT, BT AR A FIERERS 5 S, FIIn Bsion il
JRRIEA K BbR AT, EHEW R B A FBR W AT =5

£ 59 SCRATHT, FE (M ANFEBHE) 160 (N ANFHEBUESLIE&E) 1. (L s
BEY BELK (A AT S BRIt 26 ) 1955 AR SC B ISGE BRI RS« sl 3E4T
A ARSI E o (B 5 MRS AT T mT 0, BSOSO Tl AR 5, 58I
B BAT N, R HBRARBRARNE, JIREALRBERET . B E: T HirA " BAR
M5, HARA FBR A E bR 7 BB B8 22 =) SO AR, BERE F AR 23 =] AR AR
BUER S, RSN E N I AR A TR & THALI ™, RIS AU L BT
k. 20 XMFBIEA T, FHUEW bR A FBAAT Y BLE T IR AT . Wl
O wRATOE I H AR A S BB RAE, DLW A i) 2 Fe BN St g . ik, Wl A el
(CANESTHRFRINE] Gl vigus WP L YR i

1M 59 5 3CHIAAR , MR L3k A A B AR B AT 1 3t — 2 W, RIFTIE R« —
LRSS AP, 59 5 3CARE (VT BIESEItZ& ) 25 75 2K2HNIRAEL, 125 4 250 3 3K
g AL SOl B SE S, MORAZ G AL AN UE AL B 1. BT B
WAL B HAL TR EdR k. 2. SOW 7 BB BT 7 ) T B Ak B2 DA 2> Fe A (i 9 B A
B3E . 3. FBUIE AL MR P Bt IR AR R AL,

AL, 59 SICRT B SS AL BEAE 7 BB R, Tt LA 22 56 1 A
g5, SIZCRAITEAWEZER. B2, DIESEARBRBON BT S, AU H bR
O3 T BRSO 23 =) 35 HAN R G AR AT 5 A JE B AT R B IR AL T B Bk

S A5 S ASHAC A T 17 i Lt 2 i B R KO BE BSOS I 3, T — 5 10 39k B B RTIE

16 F i AR TR T A 59 S CRATRT, BRICIGARRTEE K (AN NFTAR RS RIEHRIE 2007 4 12 A 29

HEaaE ANRIRBAESHE SBRESE=—REW G5B (PEANRIEMEAN NFIERIE ik

SEY BHITABIEIG FIRAR .

7 E T R TR T AU 59 S SCRATET, PRICIGAR T K (A AT BLESE 6 61) RTaRYE 2008 4

2 H 18 H (E&FxRTEN (PENRILHMEAN NFEBIEIERF) Mdue) B IET R IR,

18 (o A RSEAE A TERNE) B NRIEMEE HEEE A RARERSE LRST 2007 4 3

H 16 Hi@it, 2007 43 H 16 HAAi, H 2008 4 1 H 1 Hitdjtitr.

19 (b A RESEAE AL T BIE S A1) i 2007 4E 11 A 28 HE & KA 197 R0H & 4xilGEid, 2007

12 A 6 HA%, H 200841 H 1 HigiifT,

0 HHMRATBRAENERAB R : (DMAIEBIENE 2% “FHSKTNANTE, MWD NFER: -

s WPEEALETR: o7 o (D ANFTEBESLIAG) 5 8 % “BUES 2T Ul M & I N3 1y

FE[: weeees L) WP=Abprfg, RN AFEAEE IS R, 5. HHERAR. PLadissg. EMme

B H A P EAR TR -eee 7o HHBATRENEAMEER: (ARERIE) B 6 & “l AR

JEAFIE LS I NS PSRRI AU, RN B, L FE: --eeee (=) Bk =N ; «eeee 7

VTR BUE ST B 55 16 4. “AVFTRBUEE N (=) TUTARELE =N, 238k ik e

[AORSNIRCX/ ) ORI Y /3 O R e, G i 3 D G e NP

2 (AL AT BRI 26 75 4k “BREIS BB Bl HEHI I AAMES, S TEEHALRES,

PLMTERE 5y KA NG SRR P AL BT AR BB B, AHOG TR B M 1% HE 22 2 A% B i e TH B .
4T 26T
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PRI, S BUBBOBRDETT . LR, BN 5 ST i B S
(=) SEKFHSICH: RRRREIEHIE

1. S S BB i M ik

S W) M i e ) 2R ABL, RO LA OIS A SR e o AR 1T A
A PTIA s R AR L6252 ST DN B8 7 L P45 el % ) SR JBA S B b, 2 W] O AE 5347 i 2
B R A 5E N, SEEIE B 1 8 AR A B 77 e L BT A5 B K B T e B R AL i B
XTSRS, S CE YN SL) 8368 (a)(1)(B)RILE W 22

“The acquisition by one corporation, in exchange solely for all or a part of its voting stock
(or in exchange solely for all or a part of the voting stock of a corporation which is in control of
the acquiring corporation), of stock of another corporation if, immediately after the acquisition,
the acquiring corporation has control of such other corporation (whether or not such acquiring
corporation had control immediately before the acquisition);” ¢ & Py N i) TUIZE § 368(c)
#4 control Hig XH: “the ownership of stock possessing at least 80 percent of the total combined
voting power of all classes of stock entitled to vote and at least 80 percent of the total number of
shares of all other classes of stock of the corporation.” LAz fajig 2 iARI N B AUIE,
FA— A AU AR 22 7] B 2 7] 4 f mER 20 (R 3R SRAUBE AR 9RO WS 5 — K A\ i
By, FEWORZ JEYSE 2 R BT H AR A B B HIE. ZEART S, BE L FH:

(1 B#% B REABIE (K 2), FrBE 2w BLA 2 7] R AU SR s i 1 H
WA TR K HAR A TS, R 5 5%ERE, BOEATRA HAR AR 2D 80%HH K
BUBEE VL R 227 80% I oAt %2R 52 . HAE Ay HARA R NI AR 124 %], HEs
2] R O 2 TR o

W 4 = B 4 - H R F 2R
i A AR RABL R — =
Y 25 7 I AFIRIR H b5 A 7

B 2 B B BB S &1
(2) =f1 B BIBAE (HLE 3D, FRIAAFRFAF CRFR “IUEFAF™ Lk
T2 A5 e P SO XA 1) E A A BRSO H R A RIS, £ 5 52 )q, EF
AT NFE 2D 80%I1 H AR A A KRB ZE LK /b 80% M HA S ZE . A5 Ry:
HER AR SN F AR F AT, HERA TR ZRBONRIE A TR .

WSO 2 7] B 2R SR VAN

g A/NE| H bR A
el | Yot s e

KL - )

B 3 =£ B RRAVRIER B &t

2 KA Internal Revenue Code A, 2 L hitp://www.law.cornell.edu/uscode/text/26 .
2 | R.C.868(a)(1)(B) and I.R.C.E868(c).
Hom JL26
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I AR EATRT UA B, =0 B RUBBUSIE 1 B2 B RSB i P 1
15155 55 H IR AR, St IO UST A ] 32 -5 IS A% P AS AT ] 2 ) B 1 22 S WSO 24 =] WSy
HAR A T AT ST A o AERBUBEBSIE Xt Jy “ ARBEBO AR 7o T S BB UL
T, R A2 BB

2. Yo LIRS il B 3 S 1 A fEL H 17

FeMOT SRR ANBUR Z LSS, FATAT A, BRSO, s ERidlhid, A
Gl AL R S5 IR B R BOR R, a2 BUN X EAE B 5l . S 52 i) 520 B A
IR R e 7] S R AT A A T HOR IO 5 BEAR G I EGE o 1A 5 B AL 1
R, WHSLBM S, TSR ARZER “ik”, TUMMEARKBITEAMESENE
WA, T A 2 5 IS . B T BUR A FAEBIAUE € o R — K R A R R
AR, # BASATBUR RS E 2B, BUN SRS S E AR S

SR B BB ) B AR 3t 1 Ak 5 i3 i R R . BURFIFBURON L7+ 1R A,
L A B S BR AR 2 AN P G M (2 R B RER AT Oy o I IR TR TR AT IR AT R, AEA
FE SR BTG IL T, RIR A7 I8 0 SRR A Y18 KA T 2 1) H AR 2 7 AR AN 23 7] 7 Bk
JIEEG ) o BV S B B AL O DA U7 R AR R IR A i, RV IB SE R 25 A B B 113 i AR
BRI a, (H 24758 5 B K -3 B I8 BB B BRI, 72 AT R 2 OB #AS R A
IR BRSO TET, A0V AR B E 2 TR L. R, A A R T Syt
i, AMEEE IR RIEE B 117 H 2 e Al g7 R 3o 250 5 AT 9 BLK
AR, IR TR, T, EHFBUR. BreL, S BUBBUSOE AR A S S B A
SN HIOME B BRI, 0 20 56 38 e S JRERS RO BLE ] o 75 U3 — (R 4 o1 B Pl e oK RO A AL
A S DR D TREASE ) FH BB BB R

3. G BB i) J5E 2 ST ) S B e

MBS BRI 2R, S BURBUSIE 2 B AAEAE, bR WA S J5 A R B S,
KT GBS ] FZ ST A SEVE R, S NPT AN BV S R B g 78 S B AU I v
KA AR TE R _EA84L” (a mere change in form). X T HARA A IR AR S, AbA15E
BRIt AN B OFE B AR A w5 AR U Ceash out), 17 S RAMATIZE H F5 2 =]
PR B AR 1 55— AR G 2w —— U A m) v, AT ARSEEAT R 5 . |1 T
X 5 R P24 “readjustment of continuing interest in property under modified corporate
forms” 2 (FEEHUG I A FIBT, WIW7 BRF SR s EAT D RCR, Bk, %
Ak T3 a0 2R AR B 4E . Reg. 81.368-1(b)EI#EE: “the purpose of the reorganization
provisions is to expect from the general rule [requiring recognition of gain realized when property
is exchanged for other property] certain specifically described exchanges incident to such
readjustments of corporate structures made in one of the particular ways specified in the Code, as
are required by business exigencies and which effect only a readjustment of continuing interest in
property under modified corporate forms.”

AIDATE, A B ZE ) RS DAL AR B, B AR R EE, BPTE “RARFIaRHREL T IR
el T B bR m BRAE B AR A w) b R 2SRRI AR AR B, BT DAA BE SRASFANBLIE LE (1 1528
MR A RE R GBI A BERE, 2 H AR A ) BORSRAG SRS, U 5 SR SR A
PURAG I IEAFIE o PRI EE & A SO U5 1 B2 A E I ), SRS 32 32 4% A0 RN 209
“CRREET RS A R

RN, AEAG—3RAIR ) — MR R B RASOB B8, B, H AR 5] B RARAE S B
BB AZ 3 AAR AT 1 WOl A B RIS, FFcA IR B, BRIAR AT 50A R Bk SAT

24 Southwest Natural Gas Co. v. Commissioner, 189 F.2d 332, 334 (5" Cir. 1951)
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}ﬁ#;« A2
St ua0 1o Untvensir o 3 G RSO S L I A EL B 7 —— B, “ARIRHEEE” oML

KERE. PR BRMNE R &, W@, EERKKUIR T HE RS
AR R . B, 20k [ SGE I AT IR RE T IRME AR . 2644 IR RE DR SR U
MIBEARZER, BN RGN BN OB 7 AH e ST EAT AR T /E B REPR BB IR IR R it A
Hr, DAZERMG 2ONAR LA AHRE it sm i, AHEE T S W™, T 3 s i, EBLACH:
=, UAPTS bR RE SRR I RE ST 2T IBOTAEEFSAA . SBT3 A 20L& Kruse® 052
FR T RAERBUE BRI ABUESEA RN )18, 20 W5 B Bl S 8 AR 5 A BB i i i
o EAEIRBUE It B R OKIR S R o BG5S AT R DL, Wl 2w
HHWRAFMIRZ “Frs” TZT5, PREa] AU BT e SER B, A R il &
I ELETNC k)

(E) A [ % A AR AR U M i FE R B 32 5 [l 82

1. HRE IRAT G 25 20 ) B 2 6t fe

AU IE R _ERIAE4L” (a mere change in form) it H i) “ 395 AOFF4E” (continuity of
investment) %51 % B A G B ACOW BB SR L T SCRE, UEBA T G EE AH i B R e I
WO FEAEAE 3 S T L AE 59 53 2 BT RS R G Bt 2 2 o) 155 02 AE (e AR R BR B A o 4K
RRIFAT SO RE, SR EUE Bl a I RBUBEAR T =ik, Bl ik o= B e = Fhs
B e fl A . AAAELE BRSO E  FE

IR E A IR AR 75, BT GBS SR, FEU L HE A #H
TEAEE— RIS, AR T HipBESEEKE. RN, IERNER, BT AEER
W, 3B TR EIEN, A ORE R 7SO EE S AT A, (AR AR B RS S B AR 1 A
R TR B, WAUE T Wik m Rl G IE . Bl o =i ik R v B ik —
HEW, T T RELELAFE XL ST N, in, KEdhZEBELE G =R,
PASK 2 IHAT S Bt B 2 ) B R, ORI N 7 Ak ) B 2H il As

2. 3 G A I A AT e o) R 0 S [ ) 2 A

H NS SR IS R G, BG5S BB R & RS 1 i i 8, AR 2 il
M ERUS R GBI ZEC e B E Bl B AR RIVBUIR D A%, RIS BBl Hi FEAE N
YAREENEATR —WRTFE A ER B B, T2 H N R e 0 S BURAoy
M FERF 5 T a0 AR 2 BT DA IR — 2R, SR RONROIOE 5 5 SO R AR E e —
FERT, AT 5 25 A US a Ai e isd FE J SIE A AT Al 1) 5% 7 S 3 LS, i A2 Ji i T
ST 2R (RO RS B TR 42 U8 o I SRR FRIX — 287, — s o id BRSO PSR s 2 H A
TEOL T AN TAEBA S I =52 3 Rek” Frad, fRESRIET & IFERT 0oL, AR N T
NV EH A 2HE T, MBS B SR EE TRE B MEALA (B

B g — A (E NGRS § 351 AL JRIRARL. 1.R.C.851(a) No gain or loss shall be recognized

if property is transferred to a corporation by one or more persons solely in exchange for stock in such ¢

orporation and immediately after the exchange such person or persons are in control (as defined in sectio

n 368(c)) of the corporation.

% g QEEITESPANEIEY , JERORAE LA 2004 AR, A 191 T,

7 k. CGABIRAERSAF) , KR H AL 1999 4R, 55 58-70 1T,

2 [HEEF SAA:  (BUEIER) o BREI B4 3, hER S HiARek 2001 AR, 585 95-113 1T,

B EwE: (ERFENSIEBESREY , # (PREMZEY) 1995 46 5 1 1.

0 BRiES: (BUARR) » BT R HRA F 2004 AR, 56 FH.

U CRTAMHR NG I 205 RAEAL, B ik G AV S5 TS B B R B AT RLE ) (EBUA[19

97171 %) (ke S o TS B 55 R AT RUE ) (ERBUA[1998]97 5) (R ALAL

B 5 25T AR BLR BB A (EIRIR[20001118 5) « LTk G IR4r 0k 45 L T3 Bl il i 8

a1y (EFL&[2000]119 5

2 AR (O EABIS MRS REY B (BUEMRESABITHE S 1 &) , Rty %
BT k26 0
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reorganization), ft 59 5 H L | IR E FI R BIAUIEHIE . 25 59 5 3Lk A E
BIE R 2 2045 A AT B9 5 SOy Ja g T RIS R R AR G I L, S E R et n ik
RURIBOBOE , BI—Z Al (e Al 3K 55— S 4l (R Ak AMIE T J5 38 A e
B 75%,  H SO b 75 12 A IS 5 2B ) R BE RS A G BAMIE T 38 5 S A B T) 85%
IR Gy o 1A SR G4 T 32 B A EAH A (“B reorganizations™), FH52 24 E L1
O T ETAE A O AAE 3 i i e 7 38

3. W BB A ) BE S B 2 TR

BB [R5 £ 4 58 B R R ) 22 56 R AT O Tl B ZH M 55 Al B 15 B Ak B 22
TR EAERDY 5, REESE T —E 5B AR R . BRSO A R
HIAZ DN, WAE SO RAT a2 . 2R, BT 59 S TN ARG LA B fE (il
HAD S NV S B B IMED) (2010 4F 4 5 A% BIRCEAT N, B IRE SRR AIE I FE
WAL, A ORMIEBAT AMZ AT, ABSHLIHE N RN, 8T B FKWBSRTR
&, M5 BEFEIRS, Bigs ML TF A ORERMAL T 59 5 SC N E Y “ Rk B I EA4” 317 S lERi -
X — B SR 802 1) B AR, T HA AT R R B A 55 LG FH 1452 56 4 B R 28 1
TH.,

RIFRALALG, [ R, R SR AT H R0 S [ G IS SO 1) 5 11 i 65 TGV S B A (] 7 g
BAT, R E R A PRk, I T 3 A ] B 1) 29 5 S SRR D A B
X0} S5 1] G o IR AS AT NG ] 55 7 st v R G v ) T A R S AT A B 2 %, AT <3 794 o
2 75 5 AR R A A 1) i R

HipHE 2010 42, 2f 123-135 T,
33 EU:O

by
[e0)
b=l
had
>
b=l



(By > FXAAE

SHANGHAT JIAO TONG UNIVERSTTY HH S G A5 AR AT T8 1| 5 g JBE G 1) J EL BT 50 —— DA “ IR AR 2 k4 ” LA

= XERBRNBEH R Z &0 BRERF St

(=) FIEZETH “BREMmFLE”

EEABBASE R, B B RS AR, ZPFTURRA B B, TR B NI E AR
FUENL T CE N ONE ) 8368(a)(1)(B) - 4N HT T, 1255 B B E 415 X4 “The acquisition
by one corporation, in exchange solely for all or a part of its voting stock (or in exchange solely
for all or a part of the voting stock of a corporation which is in control of the acquiring
corporation), of stock of another corporation if, immediately after the acquisition, the acquiring
corporation has control of such other corporation (whether or not such acquiring corporation had
control immediately before the acquisition);”fi J5, X 7E § 368(c)+ X & control —iali#t 1T 1 5
o LAhCERIs, Hiy: SRl BB, Z i — 5 A AN BLAS 2 7] BB 7 4 iR 70
AR RASUE 3 R SO 25— SR A m) ey s AEMSIE 2 S WU 2 w) A H AR 28 3] R AR 4
I, FATAT K CENYRAEI) T B B E ARSI EEEZIHN Y (D AU AR AR
BN 5 (2) “EEl)” HAEA.

P A CLRRBUB A x4 7, ZRFa i 28w e S H bn 2w BBUI A P B0 4, R
REAH RPN . T “326] 7, RfalOnsEa, WOl A =7 BOE 72 7 RAFEFA H b
] 2D 80%HI A A R RAUBEE AL 27D 80% ) Hidth 2 el 2 . %

1921 A% (Revenue Act of 1921) B X I B BB, SEhrIfARNT B BLE2H XS
Wrdt AT R, A TR E R S ek B BB 2H RS ) (disguised sales). 3L
an, WM A B RAT A R ER, AE RSO H AR A w AL, 2R . ik, 1934
fEBLE (Revenue Act of 1934) Oy 1 B35, X B BUE G 1 “ AU AR BUR Ay
R 5 AEE) A B NHARFURE, AU CLRREBU A X7 ARIE T B
A AR IR R IR SR A, AR — PP AL JEaiA, ALt T H AR A A AR EUIE A 7]
H IR AR o T AR IR T O 2 F0 H bR A B Y SRR AL . X AN A
fhEEE— i, K HR A RS HARA ], EEMBE TR A R M LA 4).

I AW fei
A B b7 A 7 g 25
SR TRNGIL & AL AR BRAUBAR X A T PR EAR 2> B R OISO 2 = AR
- e 28 ]
HirAH] A EAF T DRSO 2 W) N b 2 W] 4 e B 24 ]
EEVAL

4 HEEBEMNAZ S EMZAEA
ATDURIL, XA E I, e T8 HAR A m R ARTE BAR AR R RIFIa, 72ROy
J&, WG A R AR UIRESE, Bl BROR CRFEL” MECSTHEATE . AR A TR B
J A IS il P A AR S Ja B R B —— “AUE T EAR4L” (a mere change in form). “# 5%
[IFFSE” C(continuity of investment). [RISLATLAHE, (EARNIEIL) 8868(a)(1)(B)L 8868(c)
X} G 3 IR ASST A %) o s V2R, JFE R R gt A S v T Bt o 2 o P o R AR O R U ——

3 I.R.C. 868(c).
% Samuel C. Thompson, Jr., Taxation of Business Entities: C Corporations, Partnerships and S Corporation
(West Publishing Co., St. Paul 1994) 711.
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“WE AR A EFS:” (continuity of proprietary interest) . Xl 23 RE4E AR IR, A3 RERIIT N TCIE
e, IR CRFEE” MIEOR, AR T SORER I R .

(Z) BBATH “REMERFE”

1. 5N 13 [ 5B 20 ) B A

FAEIAT (ENBNEIL) 868(a)(1)(B)4 ffit A AT VI 2 7, 36 EE Bt i@t K
B ENESC B, R B 2 1) R A AT T RAh, DA B SR Bl - R R T
HNITHE . A RNES B R F, TER T LR = AN~ B2

(1) BAEFZESEA: (continuity of proprietary interest), B, A 7 5 BAU LR
B AFIE,  HAR o F ) BR824 w] R +F — € 85 (proportion) 5 — 7€ i &

(quality) HIFTAEER . VENRBIHIEL EMZOME, BANEU FESTEIRIR.

(2) EbA gk (continuity of the business enterprise), B, 7EH 4 254 4L 5
3w R R b, JEEESR H AR a) 7 Se ML S5 B 4L, HE Y B8 7= AR E b 4k 42
S o BB AR T R Ah 1921 SERBIE L 1924 R R 1926 EBLE P IRSLIL KRR, 1 Augustus
Hand 7% 7£ Cortland Specialty Co. v. Commissioner®—Z i kit . BJE, 35 E B &R
mvZ Bt E Pinellas Ice & Cold Storage Co. v. Commissioners”— Z& H il .

(3) @Mk H B ZEAE (the business purpose test), ER EHAMEEGF AN, M H L%
H—EmHE . 3X—ZRAE Helvering v. Gregory38— % rh i IR R o BRI B i B i
L5 FA RS Gy AEAE R . H T AN BESRAF bl < A8, AH— 8 75 280 2 1 5FF 2
ZAT A H AR R T8 . A REI2 “a mere device which put on the form of a
corporate reorganization as a disguise for concealing its real character” (3 _F £V 5 2H 14425 DA
e L H S H e ED . 40

RILLR I, B AR gk 2k B A S PR I AR R 2 S A B S A, S e 2 0 H AT
IHAZXF H bR A 7 B AR B 8 Rl s RF L s R o i r sk 5 B B8 2 7 S bR — 2k YR 2
o Bk, AT 2 1 H O “ IR P et ” 2 b

2. R f R AR B HI R

P AR R RRLL” Ty S B A R i A A . NIRRT S, R SRR
P15 BIRFLLNT,  RBUEE 5 WA SE RIS A BT AR SR IR L. “ B AR 2d e
FH - H 3 A 2% 3K ) RIVE S O s AR T ok, AT wl (B IRONE L) 868 (a) (1),
TERC AL AR IA A RN 7 5 “4ail)” XN B, it A i) e v 45 BRI

1921 #EFi% (Revenue Act of 1921) ¥ X% #E 2l (reorganization) #4717 %€ X.: merger or
consolidation (including the acquisition by one corporation of at least a majority of the voting
stock and at least a majority of the total number of shares of all other classes of stock of another
corporation, or substantially all the properties of another corporation). “1v] I, WA &)X+ H bx
O FAG BB B 3 e AR ZR I RS 23 Sy, BLAOG B bR A w55 77 i,
HAEEMZ o %8 L IFFARI WG 2 5] B SAS X AR AT AT 2K

MAE AT, 5 [k FE (Second Circuit) 7 Cortland Specialty Co. v.

3 Cortland Specialty Co. v. Commissioner, 60F. 2d 937 (2D Cir. 1932).

7 Pinellas Ice & Cold Storage Co. v. Commissioner, 287 U.S. 462, 470 (1933).

% Helvering v. Gregory, 69F. 2d 809 (2d Cir. 1934).

3% Helvering v. Gregory, 69F. 2d 811 (2d Cir. 1934).

40 Helvering v. Gregory, 293 U.S. 465 (1935).

4l Revenue Act of 1921, ch. 135, §202(c)(2), 42 Stat. 227, 230 (1921). 3CAZ: Ul http://constitution.org/us
law/sal/042_itax.pdf.

w
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Commissioner*?— Z& HrE 4a 25 T 3013l &2 Lk g L) Cortland Specialty A 7] G fifirifs . H
FREHA: “requisite that there must be some continuity of interest on the part of the transferor
corporation or its shareholders in order to secure exemption. Reorganization presupposes
continuance of business under modified corporation forms” 43 it Hbr A Al s K A=, F)3
FIFF a2 AT /DK, B A RER R el . 41N 24 LR 5 1A =) 3R AR 35 O R4
RNETHRFAMD . M5, kb XA — A ZE 4 Pinellas Ice & Cold Storage Co. V.
Commissioner* =t T AHAR AR, 15 2, FemiEBeifsn 1T “IARR i Rral” 2k,
BOR BARARIEEATERUE, HA 2215 2IRFLE . WO A A DA 4 55 4RI T B/ E R
XTI, SRR AN 2T AL

B Ji5 , /£ Helvering v. Minnesta Tea Co.*— %2+, &% mi%R IAE Pinellas Ice & Cold Storage
Co. v. Commissioner [12& il I, 581 “this interest must be definite and material; it must represent
a substantial part of the value of the thing transferred” 46 (T R4 [ 25 06 25 WA B 5 5255 1),
B 25 DA AR AR FELE WK A 24— 38 /048D T7Kf Helvering v. Minnesta Tea Co.— & 1K) ) 4k
FATAR, TATTDURILHRG “IEARRI i RREL” R0 i 7 AN BG4

B, HERAR R ARLIERAFIIE A H “H5 525”7 (definite and material) ¥
ai. IX—HBBRER AN E (quality). Mk, RARBMERES (s, e
ABRERT G AR R L EAE” QR TG BT (27 AN BT 2 -

HIX, BWamARFEMR G, DA “MHY4—45" (a substantial part) ). X—
o W SR AR 25 )52 (proportion) . FHIL, WSCIAIRIXT A RS 43, b2l a7 AU ot
MIUES o

X AN T TN 3 ] S st B 2E ) e A R BE A R, AT R T IRSR R SR . R AE 1934 4R
BUEr, HIL T E R0 W Sk ) s v R O, ATTTRRIAL 1 EaR BTk A 1) “ANAN AR ¥k
BUB A7 5 “di]” WAEE. Bk, X “BRARRIR RS 242 RESHE T
BOR, WELABRIRVEE .

3. H#J5 (post-reorganization) M4 B 2 7] B 24T N

PR&ED “MARMaiRFLl” B R E SEE AL, FUEZN, W “BRM m ke
B RIS R RF SR R R . 1 SE TR E TN, RUONEA G BRAR HEBIE A R EAT . Bl S
2, REEAR A A AR AE 2 e R I8 T ERF AU AR KRR 2 A ? 250 5, IR
V) 23 A DA H R A ], T B AR A m AR FAF RO A R RS . WERAER BRI,
H s 7] B AR S0 T i UsOe A w R SRSz (BPFTIE cash out their investment) . F54 & %6,
H AR A 7 B AR 2 T0 5 o) R 2 PR ARA T 4% L A AT N AE R . (BN B 28 1 ) EAE T,
EFHEHERAT N, &5 B[ C2 ™ A 1) e B E e ?

M SR, ] ST N L) T3 o s TR R S 12 0] @A H AR ART 1) 25K o SRTMAE Heintz
v. Commissioner®®—ZH1, UG A 7 AR ROERTEESEAT BBl B A5 2 7 AR5 AR i
Vo8 F SR R AT T, BN, B VI E AT RN AT A ECE BAE N,
WHRZ A 5 BEFRA RS X A2 HENNIRRA T 225

42 Cortland Specialty Co. v. Commissioner, 60 F.2d 937 (2d Cir. 1932).
43 Cortland Specialty Co. v. Commissioner, 60 F.2d 940 (2d Cir. 1932).
4 pinellas Ice & Cold Storage Co. v. Commissioner, 287 U.S. 462 (1933). & miZElRfEH kP K.
“the seller must acquire an interest in the affairs of the purchasing company more definite than that inci
dent to ownership of its short-term purchase money notes.” Pinellas Ice & Cold Storage Co. v. Commissi
oner, 287 U.S. 462, 470 (1933).
4 Helvering v. Minnesta Tea Co., 296 U.S. 378 (1935).
4 Helvering v. Minnesta Tea Co., 296 U.S. 378, 385 (1935).
ORI IER DA (AR ROISHNTY . PoE H AL 2003 AR, 5B 332 .
48 Heintz v. Commissioner, 25T.C. 132 (1955).
B $L26 7T



- e 2 3
XEXALE
SHANGHAT 140 TONG UNIVERSITY F1 S G0 i SEAS WAL Iy 1) i e A0 I L e 98 —— DA “ e AR R s 82 AR A

(step-transaction) [ WIi2E47 7. 49771 35 [E [ WYX E (Internal Revenue Service) NI7ER#
Ja i) (FBFEF) (Revenue Procedure) A RgN TiX—M s, T “MEARMIZERFLL” BT
Tk, HIE: “sales, redemptions, and other dispositions of stock occurring...subsequent to
the exchange which are part of the plan of reorganization will be considered in determining
whether there is a 50 percent continuing interest through stock ownership. 7% (fE#fIA 2 5 50%
PR R 2 15 BIRF LR, 2GR A R AW AN B AR BG  2 — Wit A 18l
TEED AR AL B AT NN EE D

B J5 £ McDonald’s Restaurants of Illinois, Inc. v. Commissioner®—Z&H, &5-EiK [a]ik k2

(Seventh Circuit) i HATX—W A, # Heintz #H[H 1) McDonald A& 247K, LLEZHT 5
S FTEEIEAT FIWT, NS G A RESAT i frad, IF BN NIXSEbRg —BNEL 5. i, 5
Lk [alERE A e, EAHJE H AR A TR SO A F R ST e B IR R A
AN A o

ghie—, ER 2. R2 NN, RAHEHAE R RARROE S
AR ESBOE AR B OB RIKTTN, 42 SBOLABAER KL, BOAERER T,
IREFE BAR A AR AR SEPr 24 B O B AR A R RESL S T A R], W AERe s 15
TM7E McDonald ZEH, HARA 5] AR SLbr ¥t AT 1 b WOl o m ISR 3228 T8 =07, Jh2
X H A PR A BAL Sy . AMER L, Heintz 5 McDonald P&, EBExTE “ B AR5 s
B 5205 G FIAHES &, i “RARPI RS RFEE AT AT T HBCRIY k& o TiX — 5
WIEWER, A ERAEEM, SinF.: %2

(1) B2 RBRARPRS NS AR BB A R, TR B I RBLEE =T7. ek
O, BARA A AR IR A F] I SR A K H sz, BRI — @ i K . X R B 3%
SO 22 =) H B B bR 7 RBGRAS I 5 2 A AN AT

(2) AR ARAE B A S5 F) 25 =07 B WIW A RRBOEA IR FART BRI . XA
HAEFE R A R AR B R ARSI N B L, #2210 = 1 kS Ak
Frfgfi. & TIEEAE Z/Du RN HERIEA R AL, RIgNELEEZ A, T2 B A RKAR
AR o

(3) B=FEAEHEMABNALIEH . BT RBAERRE S T EIEE B ir A A
IR T, S 2 G AN T T 0% o 28010 5 448 R DR B AT 9T R AR T 4
bk AT DL I 2 R e IR E A R AT A, AR S 5 BN A o XA S T fevr
AR NI I — IR 0% SO Y B AT 9o il FH AT BE o

AR E, WEE (Treasury Department) it & A 7 (&5 &) (Final
Regulation) , A HiE: “a mere disposition of stock of the issuing corporation received in a
potential reorganization to persons not related. . .to the issuing corporation is disregarded.” 53 11,
1E 20K H A 2w JBARAE B4 5 R S 2 =) RO HE 5 4 5 MO 2 ) G SRR 1) B8 =07 B AT
BRTESL. HEit, AT 2 B bR w) 2R A7E B AL RSOl 2 w) IR B T W0 2 w) J ORI 24 ]
I, A SR CRORPI R AR B RN 2 .

3. FEYLHT (pre-reorganization) &7 &I A 7 AT A

HAATR AR HEWIG AR EEAT R, PR P ZR Chistoric shareholder) [7] &,
Jy 7 B B 5 R O 2w BEZEAT AR AR DL o o FERBEROIE L, TR H AR A F

49 Jere D. Mcgaffry and Kenneth C. Hunt, ‘Continuity of Shareholder Interest in Acquisitive Corporate
Reorganization’ [1981] Taxes 59, 670.
50 Revenue Procedure 77-37, 1977-2 C.B. 568, 569.
51 McDonald’s Restaurants of lllinois, Inc. v. Commissioner, 688 F.2d 520 (7" Cir. 1982).
2 MRAEAR:  (EEPIRAFFEBIRHIETLY , Bl H AL 2010 Rk, 58 93 1.
53 Treasury Regulation 81.368-1(e)(1)(i).
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RMSR WL AR i Frsy” B4F, (B2 EET, JLRARMEEE (cash-out) e
SO B AR AR RFSE” BRI 2 W 2

T e AN ERAEWT, A SR EIN A S B AR A FBOR B RAUAT AT IR, IS0
ZEL AT [V N DA R 1) & 2098 1) o R 9 Heintz 5 McDonald 75 22 55Kk H A5 A 5 [ 42 0 A A #545
AW A # R, IR W HOE I H AR A 5 R ARTEUSOR & A T H AR A R R
Moo aem “ AR R FIFESAS BIRR .

MFNGIRTE , AHIE S ) e AN Wt o e 70 R b v 5 2251 B M Yoo Heating
Corp. v. Commissioner (] 5), S7EiZZH, WA =] LA 0t N B F5 A\ IR T
Ta15 T BARA T 85%MIEE. fENEIRAT 85%M A =N, WA = BEfE < HE B br
AT A G R B WUE A FEUSALIF AR, DB AR BAR AR AR Gt
BERA 85% WA AT RATIE: . WA =B 5 B H AR AR 85% I IAUEAZE
e, G T AR T AR RS . EBREARZR N, 385 )52 D MEH, SHE ik
WA FIEAS Gyt T2 HAR AR AR, TrERE 5 5 W e ar BRIz 7O A 7+ AR, 7ETE
DUR A EARASENH E .

H bR A 7 B 2R
AN &N i 8B I 2 F ARAE L
A TR BRI
LT A
g AN < > H bR A A
MAR SO A T TAT | BOBARRE. AR

B 5 Yoc Heating Corp. 238 5 4

OB AR FERR, A 5 RCA A E I 28 55« X — W i 5 3 T ik ik B 1 S0,
W HFRA T FE R AR O HFRA T 85% B ¥ B4, Bl AT S br I i% A
EEMAZ GG “EH” REFRIEAFT AT . ik, BUEEBH A T D S B AR 24
IR TG FH R 2, S G “IARR i RELL” B,

B& )5, J.E. Seagram Corp. v. Commissioners’— Z& I F Vi b g s e 2R 1) fl . AR v,
DuPont /A ] 55 Seagram 2 &) %} H A7 &) Conoco 2 & {3 HIAGHEAT 56 5 . AN A E AR AT 42
X3RS T Conoco A w]— & FIBAL, {HAE % DuPont A &3k, —3LN475 Conoco A ]
46% 1AL . B 5 DuPont 2 ] Z2HE Conoco A A FH:ANHF AR W, $# Conoco A 7] it fi 32%
] Seagram ] 5 22%/[1) HoAth 2 & | LAFLHFA 1) Conoco 2 &) % 524 H DuPont A &) i 52 .
SR, HT Seagram /A &) 7E X K 5% b DAIL & i A T SE B 22 7 A48 T oK AR O, DRI e A B2
BN R . A G oA ey A VB, S H I TGVE SR, BRI R AR S 5 ANl A2

PP R IFELEAE, BN R 22%[1) Conoco A AR oA i e AR . BlikikBi

54 David S. Miller, ‘The Devolution and Inevitable Extinction of the Continuity of Interest Doctrine’ [1996] 3,
2217.

%5 Yoc Heating Corp. v. Commissioner, 61 T.C. 168 (1973).
% pHFEMAZN I.R.C §368(a)(1)(D), %KL MiE: “atransfer by a corporation of all or a part of its assets to
another corporation if immediately after the transfer the transferor, or one or more of its shareholders (including
persons who were shareholders immediately before the transfer), or any combination thereof, is in control of the
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ABSTRACT

Although issued by Ministry of Finance and State Administration of Taxation instead of the
National People's Congress, Notice of the Ministry of Finance and the State Administration of
Taxation on Several Issues Concerning the Enterprise Income Tax Treatment on Enterprise
Reorganization (No0.59 [2009] of the Ministry of Finance) and Announcement of the State
Administration of Taxation on Promulgation of the Administrative Measures for Enterprise
Income Tax on Enterprises' Restructuring Business (Announcement of the State Administration of
Taxation [2010] No. 4) are definitely the milestones of Chinese legal system of reorganization
which have the force of law and play an important role in Chinese current tax jurisprudence.

As we all known, these two rules thoroughly reshaped Chinese tax-free reorganization
jurisprudence. To be specific, they not only introduced new approaches of tax-free reorganization
into China but also established new requirements for corporations to acquire the tax-free treatment.
By comparing Chinese new tax-free reorganizations jurisprudence to its American counterpart, we
will easily discover the fact that the Chinese policy makers recast China’s tax-free reorganizations
jurisprudence by reference to the American experience. There is no denying that it’s wise to learn
the legislative experience from the top development country that has the biggest
mergers-and-acquisitions market in the world. However, duplication or arbitrary modification is
not advisable. As an integrated system, every part of American’s tax-free reorganization
jurisprudence work together to keep the success of system. Common law and statute law are all
indispensible and the soul of the jurisprudence—Continuity of Interest doctrine—is the foundation
of the whole. When our policy makers borrowed ideas from this integrated system, they
underestimated the importance of its soul and the difference between common law jurisprudence
and civil law jurisprudence. Therefore, problems arise when the rules were promulgated.

As a part of the new jurisprudence, tax-free share acquisition is newly introduced and,
obviously, reflects the government’s support of the reorganization. However, under the temptation
of period benefits provided by the non-recognition of gain or loss, tax-avoidance will inevitably
emerge. However, due to the nature of the civil law jurisprudence and loopholes of Chinese
existing regulation, tax bureaus will face the problem that they don’t have the necessary means to
fix it. To solve this, we have to review America’s history of the doctrine underlying tax-free
reorganizations. Answer can only be found in the origin of this jurisprudence.

The tax-free reorganization jurisprudence of America has experienced the development of
case law and now become statute. Rather than provide a general definition of “reorganization”,
Congress provide precise definitions for it in § 368(a)(1) of the Internal Revenue Code with an
exclusive list of seven specific types of transactions that will be considered “reorganization.” Type
B (“stock for stock” acquisition) is exactly the same thing of Chinese tax-free share acquisition.
According to § 368(a)(1)(B), Type B reorganization refers to the acquisition by one corporation,
in exchange solely for all or a part of its voting stock (or in exchange solely for all or a part of the
voting stock of a corporation which is in control of the acquiring corporation), of stock of another
corporation if, immediately after the acquisition, the acquiring corporation has control of such
other corporation (whether or not such acquiring corporation had control immediately before the
acquisition); The reason underlying the rule is that: the exchange represents a “mere change in
form” of the shareholders’ interest in the business enterprise. Therefore, the participants have not
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“cashed out” on their investment; rather they have substituted one investment in the business
enterprise for a similar investment in the same or related business. That’s the base of tax-free
reorganization jurisprudence—Continuity of Interest (COI) doctrine.

Although § 368(a)(1) now include a statutory built-in Continuity of Interest requirement,
which make the application of the judicially developed Continuity of Interest test unnecessary, the
history of doctrine is still vital for us to digest the essence of it. In Cortland Specialty Co. v.
Commissioner, the concerned transaction technically fit the old definition, but the court rejected
tax-free treatment and found lacking the continuity of interest. Then in Pinellas Ice & Cold
Storage Co. v. Commissioner, the Supreme Court as well, refused to interpret the old definition
literally and support the establishment of the Continuity of Interest test. Subsequently, court f
Helvering v. Minnesota Tea Co. set up two requirements to ensure the accomplishment of
Continuity of Interest: quality requirement (sellers muse receive a “definite and material” interest
in the purchasing corporation) and proportion requirement (proportion of the total consideration
must come from these “definite and material” types). Meanwhile, McDonald 5 Restaurants of
llinois, Inc. v. Commissioner, Yoc Heating Corp. v. Commissioner and J.E. Seagram Corp. V.
Commissioner respectively introduced the issues of post-reorganization continuity and historic
shareholder continuity into public's awareness. While the Final Regulations finally solve these two
problems by eliminating the negative consequences as long as target shareholders’ sales of stock
before or after reorganization are not related to the target corporation or to persons not related to
the issuing corporation.

From the history of Continuity of Interest doctrine in America, we can find that their
jurisprudence has established an effective approach of anti-tax avoidance. Specifically, the
principle of Continuity of Interest, as the core of their approach and the reason why the
jurisprudence exists, is central to all of the related cases and provisions. It is precisely because
America jurisprudence implements the Continuity of Interest doctrine in the both case law and
statute law without deviation that ensure the success of its tax-free reorganization jurisprudence.
To restrict the tax avoidance, everything they need to do is to ensure the accomplishment of
Continuity of Interest.

In stark contrast, China’s related provisions learn the system from America but undermine
this vital principle thus create several loopholes which lead to the severe tax-avoidance. According
to the provisions in Notice of the Ministry of Finance and the State Administration of Taxation on
Several Issues Concerning the Enterprise Income Tax Treatment on Enterprise Reorganization, our
tax-free reorganizations jurisprudence only sets up a restriction on the post-reorganization but
ignores the pre-reorganization one, which will definitely impel the target shareholders to sell the
stock before reorganization. Thus they can fit the provision and get the period benefits at the same
time, which make the existing restriction perform practically no function. In addition, According
to the interpretation of “controlling enterprise” in Announcement of the State Administration of
Taxation on Promulgation of the Administrative Measures for Enterprise Income Tax on
Enterprises' Restructuring Business, the “controlling enterprise™ refers to the enterprises in which
the enterprise concerned directly has shares. In America’s jurisprudence, only parent company’s
share can be used by its subsidiary in America’s jurisprudence. However, given the new definition,
our jurisprudence creates a type of triangular reorganization where the parent company can use its
subsidiary’s share as a consideration to do the transaction. All of the problems mentioned above
severely violate the Continuity of Interest doctrine, which opened the Pandora’s Box of tax
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avoidance.

However, if tax bureau regards the “business purpose” provision in the Notice of the Ministry
of Finance and the State Administration of Taxation on Several Issues Concerning the Enterprise
Income Tax Treatment on Enterprise Reorganization as a tool to control the existing tax avoidance
generated by the loopholes, then the interests of taxpayers will definitely be damaged because of
the wide discretion given by this quasi general anti-avoidance requirement. People once expressed
their concern about the general anti-avoidance rule in the Chinese Enterprise Income Tax Law. So
now, the discretion creates by general anti-avoidance rule are back to the hand of State
Administration of Taxation from the local tax bureau. However, it’s a bad phenomenon that many
“notice” issued by State Administration of Taxation import the “business purpose” provision into
the provision which again provide discretion to the local tax bureau. Given the quality of the local
tax bureaus’ job performance, it’s very dangerous. But anyway, tax-avoidance needed to be control.
To solve this dilemma, we can take America’s history of Continuity of Interest doctrine as a
reference. Indeed, America’s tax-free reorganization jurisprudence also include the Business
Purpose Test established by Gregory v. Helvering, but this requirement never become the core of
their major tool of anti-tax avoidance. It is the assurance of Continuity of Interest that promise the
success of its tax-free reorganization jurisprudence. Therefore, State Administration of Taxation
shall follow the principle of Continuity of Interest to revise the existing provisions, and this
principle should be imported into the provisions in the form of legislative purposes or legislature
theory. Only then can our tax-free reorganization jurisprudence get healthy, meanwhile, avoid the
abuse of discretion.
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